INDEX 


TO 


THE PRINCIPAL MATTERS 


IN THIS VOLUME. 
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a 
ADMIRALTY. 


1. An offence against a temporary 


statute cannot be punished after 
the expiration of the act, unless 
a particular provision be made 
by law for that purpose. The 
Irresistible, 551 
. The proviso in the repealing 
clause of the Neutrality Act of 
the 2uth of April, 1818, did not 
authorize a forfeiture under the 
act of the 3d of March, 1817, 
(which was included in the re- 
peal,) after the time when that 
act would have expired by its 
own limitation. Id. 552 


ALIEN. 


. British subjects, born before the 
revolution, are equally incapa- 
ble with those born after, of in- 
heriting, or transmitting the in- 
heritance of lands in this coun- 
try. Blight’s lessee v. Rochester, 

535. 544. 
. The treaties of 1783, and 1794, 
only provide for titles existing 
at the time those treaties were 
made, and not to titles subse- 
quently acquired. Jd. 544 


Vou. VII. 


3. Actual possession is not neces- 


sary to give the party the benefit 
of the treaty ;‘but the existence 
of title at the time is necessary. 

Id.'545 


. Where J. D., an alien and Bri- 


tish subject, came into the Uni- 
ted States subsequent to the 
treaty of 1783, and, before the 
signature of the treaty of 1794, 
died, seised of the lands in ques- 
tion: Held, that the title of bis 
heirs was not protected by the 
treaties. Id, 544 


. In what cases citizenship may 


be presumed so as to confirm a 
title to lands. Jd. 546 


B 
BANKRUPT. 


See Fravup. 
BILLS OF EXCHANGE AND 


PROMISSORY NOTES. 


. A bill, or note, is prima farie 


evidence, under a count for 
money had and received, against 
the drawer or endorser. Page's 
Administrator v. The Bank of Al- 
exandria, 35 
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2. Bot the presumption, that the 


contents of the bill or note have 
been received by the party su- 
ed, and for the use of the plain- 
tiff, may be rebutted by circam- 
stances ; and a recovery cannot 
be had, in such a case, where 
it is proved that the money was 
actually received by another 
party. dd. 35 


C 
CASES COMMENTED ON. 


. Penalty on liquidated damages. 


. Local Law. 


Fletcher vy. Dycke, 2 T. R. 02. 
distinguished from Tayloe v4 
Sandiford, 18 
Commitment for contempt. Cros- 
by, Lord Mayor of London, 3 
Wils. 188. confirmed in Ex parte 
Kearney, 43 


. Lien of vendor for u pvid pur- 


chase money, various cases on 
the subject of, commented on, 


distinguished, confirmed, or 
overruled, in Bailey v. Green- 
leaf, 51 57 


Decision of this 
Court in Matthews v. Zane, 5 
Cranch, 92. revised and con- 
firmed in S. C. 208 


. Conclusiveness of decree.Brown 


v. Gilman. ante, vol. IV. p. 255. 
reconciled with Brown v. Jack- 
son, 240 


. Exemption of public ships from 


foreign jurisdiction. The Cas- 
sius, 3 Dall. 12'. The Invinet- 
ble, ante, vol. I. p. 238. and 


The Exchange, 7 Cranch, 116, 
commented on in The Santissima 
Trinidad, 350 


. Patent. Evans v. Enton, onte, 


vol. Ill. p. 454. explained and 
confirmed in S. C. and Evans v. 
Hettich, 427. 431. 468 


. Practice in Real Actions. Green 


v. Watkins, ante, vol VI. 260. 
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commented on and confirmed ia 
Macker’s heirs v. Thomas,’ 531 


CHANCERY. 


- The vendor of real property, 


who has not taken a separate 
security tor the purchase mo- 
ney, has alien for it, on the land, 
as against the vendee and his 
heirs. Bailey v. Greenleaf, 

46, 50 


. This lien is defeated by an 


alienation to a bona fide purcha- 
ser without notice. Id. 50 © 


- Nor can it be asserted against 


- Quere, 


creditors holding under a bona 
Jide conveyance from the ven- 
dee. Id. 50 
Whether the lien can 
be asserted against the assignees 
of a bankrupt, or other credi- 
tors coming in under the pur- 
chaser by act of law’ id. 50 


. The dictum of Sugden, in bis 


Law of Vendors, 364. examined, 

and questioned. /d. 50 
It is a rule, both of law and 
equity, that a party must re- 
cover on the strength of his own 
title, and not on the weakness of 
his adversary’s. Watts v. Lind- 
sey’s heirs, 158. 161 


. The decree must conform to the 


allegations in the pleading-, as 
well as the proofs in the cause. 
Crocket v. Lee, 522. 525 


See Locat Law, 3. 28, 29, 30. 


Practice, 1. 


CONSTITUTIONAL LAW. 
1. This Court has authority to issue 


2. But this Court has no appellate 


a habeas corpus, where a person 
is imprisoned under the warrant 
or order of any other Court of 
the United States. Ex parte 
Kearney 38. 41 














‘jarisdiction ia criminal cases, 
confided to it by the laws of the 
United States, and cannot revise 
the judgments of the Circuit 
Courts, by writ of error, in any 
case where a party has been 
convicted of a pnblic offence. 
Id. 41 


3. Hence the Court will not grant 


a habeas corpus, where a party 
has been committed for a con- 
tempt adjudged by a: Court of 
competent jurisdiction. Jd. 41 
4. In such a case, this Court will 
not inquire into the sufficiency 
of the cause of commitment. /d. 

Al 
5. The case of Crosby, Lord Mayor 
of London, 3 Wils. 188. com- 
mented on, and its authority 
confirmed. id. 41 
6. A commitment for a contempt 
by a Court of competent juris- 
diction, in the exercise of its ju- 
risdiction, is conclusive, and can- 
not be inquired into in any other 
tribunal. Id. 41 
7. Where a party claiming title to 
lands under an act of Congress, 
brought a bill for a conveyance, 
and stated several equitable cir- 
cumstances in aid of his title, 
and the State Court where the 
suit was brought having dis- 
missed the bill, and the cause 
being brought to this Court by 
appeal, under the 25th sec. of 
the judiciary act of 1789, c, 20., 
upon the ground of. an alleged 
misconstruction of the act of 
Congress under which the title 
was claimed, by the State Court: 
Held, that this Court could not 
take into consideration any dis- 
tinct equity arising out of the 
contracts or transactions of the 
parties, and creating a new and 
independent title, but was con- 
fined to an examination of the 
plaintiffs title as depending upon 


INDEX. 
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the construction of the act of 


Matthews v. Lane, 


Congress. 
164, 206 


8. Note on the extent of the appel- 


late jurisdiction of this Court in 
cases arising in the State Courts 
under the constitution, treaties, 
and laws of the Union. Note a, 

206 


See JuRIspDICTION. 


1, 


3. 


4. 


COVENANT. 


In general, a sum of money’ in 
gross, to be paid for the non- 
performance of an agreement, 
is considered as a penalty, and 
not as liquidated damages. Tay- 
loe v. Sandiford, 13 17 


. A fortiori, when it is expressly 


reserved as a penalty. Jd. 17 
Thas, where in a building con- 
tract, the following covenant was 
contained: ‘* The said houses 
to be completely finished on or 
before the 24th of December 
next, under a penalty of 1000 
dollars, in case of failare ;”’ it 
was held, that this was not in- 
tended as liquidated damages for 
the breach of that single cove- 
nant only, but applied to all the 
covenants made by the same 
party in that agreement ; that it 
was in the nature of a penalty, 
and con!d not be set off in an ac- 
tion brought by the party {6 re- 
cever the price of the work. Jd. 

17 
An agreement to perform cer- 
tain work within a limited time, 
under a certain penalty, is not 
to be construed as liquidating 
the damages which the party is 
to pay for the breach of his co- 
venant. 17 


. The case of Fletcher v. Dycke, 


2 Term Rep. 32. commented on, 
and distinguished from the pre- 
sent. Id. 17 











D 


DEED, 


The doctrine of estoppel, or the 


principle of legal policy, which 
forbids a party from denying the 
title under which be has re- 
ceived a conveyance, does not 
apply as between vendor and 
vendee, especially where the 
latter bas not received posses- 
sion from the former. Blight’s 
lessee v. Rochester, 835. 547 


See Esecrment, Evinence, Fravup. 


E 
EJECTMENT. 


. Possession of land by a party, 
claiming it as his own in fee, is 
prima facie evidence of his 
ownership and seisin of the 
inheritance. Ricard vy. Wil- 
liams, 59. 105 
. But possession alone, unexplain- 
ed by collateral circumstances, 
which show the quality and ex- 
tent of the interest claimed, evi- 
dences no more than the mere 
fact of present occupation by 
right. Id, 105 
. But if the party be in under ti- 
tfe, and by mistake of law sup- 
poses himself possessed of a less 
estate than really belongs to 
him, the law will remit him to 
his fall right and title. Id. 106 
. It is a general rule that a dis- 
seisor cannot qualify his own 
wrong, but must be considered 
as adisseisor in fee. Id. 107 
. But this rule is introduced only 
for the benefit of the disseisee, 
for the sake of electing his re- 
medy. Ib. 





6. 
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And it must also appear that the 
party found in possession enter- 
ed without right ; for if hisentry 
were congeable, or his posses- 
sion lawful, his entry and pos- 
session will be considered as 


limited by his r ib. 
ESTOPPEL. 
See Deep. 
EVIDENCE. 
1. Presumptions of a grant, ari- 


sing from the lapse of time, are 
applied to corporeal, as well as 
incorporeal hereditaments. Ri- 
card vy. Williams, 59. 109 


. They may be encountered and 


rebutted by contrary presump- 
tions, and can never arise where 
all the circumstances are per- 
fectly consistent with the non- 
existence of a grant. Id. 109 


. A fortiori, they cannot arise 


where the claim is of such a na- 
ture as is at variance with the 
supposition of a grant. Jd. 110 
In general, the presumption of 
a grant is limited to periods ana- 
logous to those of the statute of 
limitations, in cases where the 
statute does not apply. Id. 110 


. Where the statute applies, the 


presumption is not generally re- 
sorted to: but if the circum- 
stances of the case are very co- 
gent, and require it, a grant may 
be presumed within a period 
shortofthestatate. Jd. 110 


. Under the laws of Massachusetts 


and Connecticut, the power of 
an administrator to sell the real 
estate of his intestate, under an 
order of the Court of Probates. 
must be exercised within a rea- 
sonable time after the death of 
the intestate. Jd. 115 











9 


10. 


11. 


€ 
we 


7. The case of such a power to sell 


is not within the purview of the 
statute of Jimitations of Connec- 
ticut, which limits all rights of 
entry and action to fifteen years 
after the title accrues; but the 
reasonable time, within which 
the power must be exercised, is 
to be fixed by analogy to that 
statute. Id. 117 


. One heir, notwithstanding his 


entry as heir, may afterwards, 
by disseisin of his co-heirs, ac- 
quire an exclusive possession, 
upon which the statute will rua 
both against his co-heirs and 
against creditors. Id. 120 
An heir may claim an estate by 
title distinct or paramount to that 
of his ancestor ; and if his pos- 
session is exclusive under such 
claim, against all other persons, 
until the statute period has run, 
he is entitled to the protection of 
the bar. Id. | 121 
A person having an interest only 
in the question, and not in the 
event of the suit, is a competent 
witness. Evans y. Eaton, 356. 

421 
In general, the liability of a wit- 
ness to a like action, or his 
standing in the same predica- 
ment with the party sued, if the 
verdict cannot be given in evi- 
dence for or against him, is an 
interest in the question, and 
does not exclude him. Id. 424 


. Where a deposition has once 


been read in evidence without 
opposition, it cannot be after- 
wards objected to as being ir- 
regalarly taken. Evans y. Het- 
tich, 453 


It is no objection to the compe- 
tency or credibility of a witness, 
that he is subject to fits of de- 
rangement, if he is sane at the 
time of giving his testimony. 
Id. 470 


INDEX. 


17. 
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14. The doctrine that if witnesses 


concur in proof of a material 
fact, they ought to be believed 
in respect to that fact, whatever 
may be the other contradictions 
in their testimony, ought to be 
received under many qualifica- 
tions and with great caution. 
The Santissima Trinidad, 338 
Application of the maxim, falsus 
in uno, falsus in omnibus, Id. 

339 
The decisions of the board of 
Commissioners under the acts of 
Congress providing for the in- 
demnification of claimants to 
public lands in the Mississippi 
Territory, (commonly called 
the Yazoo lands,) are conclu- 
sive between the parties in all 
cases within the jurisdiction of 
the Commissioners. Brown v. 
Jackson, 218. 237 
This determination reconciled 
with that of the Court in Brown 
v. Gilman, ante, vol. IV. p. 255. 
Id. 240 


18. The practice of the State Courts 


cannot sanction the admission of 
depositions in the Courts of the 
United States, which are not 
taken according to the laws of 
the United States, and the rules 
of their Courts. Evans y. Fa- 
ton, 426 


F 
FRAUD. 


. Adebtor has a right to prefer 
one creditor to another in pay- 
ment, and his private motives 
for giving the preference can- 
not affect the exercise of the 
right, if the preferred creditor 
has done nothing improper to 
procure it. Marbury v. Brooks, 

565 


2. But any unlawful consideration, 


moving from the preferred 





- 





creditor, to induce the prefer- 
ence. will avoid the deed which 
gives it. Id. 577 


. Itis not necessary, to the va- 


lidity.of such a deed, that the 
creditors, for whose benefit it is 
made, should have notice of 
the execution of the deed, pro- 
vided they afterwards assent to 
the provisions made for their 
benefit. Id. 577 
Nor it is any objection, to the 
validity of the deed, that it was 
made by the grantor, in the 
hope and expectation, that it 
would prevent a prosecution for 
a felony, connected with his 
transactions with his creditors ; 
if the favoured creditors have 
done nothing to excite that hope, 
and the deed was not made with 
their concurrence, and with a 
knowledge of the motives which 
influenced the grantor, or was 
not afterwards assented to by 
them under some express or 
implied engagement to suppress 
the prosecution. Id, 577 
Nor will it be invalidated by the 
fact, that the trustee, to whom 
the conveyance is made, being 
the father-in-law of the debtor, 
received the conveyance with a 
view of concealing the felony, 
and preventing a prosecution of 
his son-in-law, provided it was 
not executed wth the concur- 
rence of the cestui que trusts, 
and a knowledge on their part 
of the motives which influenced 
the trustee, or was not after- 
wards assented to by them un- 
der some engagement to sup- 
press the prosecution. Id. 579 


I 
INSURANCE. 


. Under a policy containing the 


following clause : ‘* And lastly, 


INDEX. 








it is agreed, that if the above 
vessel, upon a regular survey, 
should be thereby declared un- 
seaworthy, by reason of her be- 
ing unsound or rotten, then the 
assurers shall not be bound to 
pay their subscription on this 
policy,”’ and it was found by the 
jury that the vessel was sea- 
worthy at the time of the com- 
mencement of the risk, and when 
she sailed on the voyage insu- 
red : Held, that proof, by a regu- 
lar survey, of unsoundness at 
any subsequent period of the 
voyage, discharged the under- 
writers. Dorr v. The Pacific 
Ins. Co. 581 


. An exemplification of a condem- 


nation of the vessel in a foreign 
Court of Vice Admiralty, reci- 
ting the certificate of surveyors, 
that the vessel was unworthy of 
being repaired, and unsafe and 
unfit ever togo to sea again, and 
produced in evidence by the in- 
sured to prove the loss, is “a 
regular survey,” in the lan- 
guage of the above clause. Id. 

581 


. But the survey must correspond 


with the contract, and if the 
vessel be declared unseaworthy 
for afy additional cause, besides 
being ‘* unsound or rotten,” it 
is not conclusive evidence of un- 
seaworthiness Id. 581 


J 


JUDGMENT. 


See Evipence, 16. 17. 
Prize, 11, 12. 17. 


JURISDICTION, 


A writ of errror lies from this 


Court, upon a judgment of the 
Circuit Courts awarding a pe- 
remptory mandamus. The Co- 




















lumbian Insurance Company v. 
Wheelright, 534 


See ConstituTionat Law, 1,*2, 3. 
7, 8. 


Evipvence, 16, 17. 
Prize, 11, 12. 16, 17. 


L 
LICENSE. 


See Patent. 
LIMITATION OF ACTIONS. 


1. Presumption of grants, grounds 
on which it rests, and to what 
applicable. Ricard v. Williams, 

59. 109 

2. Presumption of grants. how far 
limited to periods analogous to 
those of the statute of limita- 
tions, Id. 110 

3. The reasonable time, within 
which the power of the admi- 
nistrator to sell real estate for 
the payment of debts, under the 
local law of Massachusetts and 
Connecticut, must be exercised, 
is to be fixed by analogy to the 
statute of limitations. Jd. 117 

4, One heir may, by disseisin of his 
co-heirs, acquire an exclusive 
possession, upon which the sta- 
tute will run, both against his 
co-heirs, and against creditors. 
Id. 120 


LOCAL LAW, 


1. A warrant and survey authorize 
the proprietor. of them to de- 
mand the legal title, but do not, 
in themselves, constitute a legal 
title: until the consummation 

of the title by a grant, the per- 


INDEX. 


‘es 
son who acquires an equity 
holds a right. subject to exami- 
nation. iller v. Kerr, 1 

2. Where the register of the land 
office of Virginia had, by mis- 
take, given a warrant for milita- 
ry services in the Continental 
line, on a certificate authorizing 
a warrant for services in the 
State line, and in recording it, 
pursued the certificate, and not 
the warrant, it was held that this 
Court could not support a prior 
entry and sarvey, on a warrant 
thus issued by mistake, against 
a senior patent. Id, yee 

3. Where the plaintifis seek to set 
aside the legal title, because 
they have the superior equity, 
it is consistent with the princi- 
ples of the Court to rebut this 
equity by any circumstances 
which may impair it: and the 
legal title cannot be made to 
yield to an equity founded on 
the mistake of a ministerial offi- 
cer. Id, — 6 

4. Where platts are returned and 

grants made, without an actual 

survey, the rule of construction 
which has been adopted, in or- 
der to settle the conflicting 
claims of different parties, is, 
that the most material, and most 
certain calls shall control those 
which are less material and less 

certain. Newsomv. Pryor, 17 

A call for a natural object, as a 

river,a known stream, a spring, 

or even a marked line, shall 
control both course and distance. 

Id. 10 

There is no distinction between 

a call to stop at a river, and a 

call to cross ariver. Id. 12 

7. Where a grant was made for 
5,000 acres of land, * lying on 
both sides of the two main forks 


5 


6 
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of Duck river, beginning, &c. 
and running thence west 894 
poles, to a white oak, thence 
south 894 poles, to a stake 
crossing the river, thence east 
894 poles. to a stake, thence 
north 894 poles, to the begin- 
ning, crossing the south fork ;” 
it was held, that it must be sur- 
veyed so as to extend the second 
line of the grant such a distance 
on the course called for as would 
cross Duck river to the opposite 
bank. Jd. 12 
Under the laws of Massachu- 
setts and Connecticut, the power 
of the administrator to sell the 
real estate for the payment of 
debts must be exercised within 
a reasonable time, which is to be 
fixed by analogy to the statute of 
limitations. Ricard vy. Williams, 

59. 115 
. The patent issued on a military 
warrant under the law of Virgi- 
pia, is prima facie evidence that 
every prerequisite of the law 
was complied with. Bouldin v. 
Massie, 122. 148 
. The loss of a paper must be es- 
tablished before its contents can 
be proved: but where the pa- 
tent issues upon an assignment 
of the. warrant, and the legal ti- 
tle is thus consummated, the as- 
signment itself being no longer a 
paper essential to that title, the 
same degree of proof of its exist- 
ence cannot’ be required as if 
it were relied on as composing 
part of the title. Id. 154 
. Where there is astrong degree 
of probability that the assign- 
ment has been lost or destroyed, 
through accident, its non-pro- 
duction, by the party claiming 
under it, ought not to operate 
against him, so as to defeat his 
legal title. Id. 155 


12. 


The original Jaw of Virginia, 
which authorizes the assigoment 
of warrants, did not require, that 
it should be made by endorse- 
ment, or by an instrument an- 
nexed to the warrant. Id. 156 


- It is a rule, both at law and in 


equity, that a party must recover 
on the strength of his own title, 
and not on the weakness of his 
adversary’s title. Watts v Lind- 
sey, 158. 161 


. To support an entry, the party 


claiming under it must show 
that the objects called for are 


‘so described, or are so noto- 


rious, that others, by using rea- 
sonable diligence, can readily 
find them. dd. 161 


15. The following entry was pro- 


16. 


17, 


nounced under the circumstan- 
ces, to be void for uncertainty : 
** 7th of August, 1787. Capt. 
Ferdinand O‘Neal enters 1000 
acres, &c, on the waters of the 
Ohio, beginning at the northwest 
corner of Stephen T’. Mason’s en- 
iry, No. 654, thence with his 
line east 400 poles, north 400 
poles, west 400 poles, south 400 
poles.” The entry of Stephen T. 
Mason referred to, being as fol- 
lows: “ 7th of August, 1787. 
Stephen T. Mason, Assignee, 
&c. enters 100 acres of land on 
part of a military warrant, No. 
2012, on the waters of the Ohio, 
beginning 640 poles north from 
the mouth of the third creek run- 
ning into the Obio, above the 
mouth of the Little Miami Ri- 
ver ; thence running west 160 
poles ; north 400 poles ; east 
400 poles ; thence to the be- 
givning.” Id. 159 
The Ohio and Little Miami Ri- 
vers are identified and notorious 
objects. 1. 161 
But the third creek above the 
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mouth of the Little Miami, is 
to be taken according to the 
numerical order of the Creeks, 
unless some othér stream has by 
general reputation or notoriety 
been so considered. Jd, 162 


- Cross Creek, the stream which 


the party claiming under 
O’Neal’s entry, assumed fer the 
beginning to run the 640 poles 
north from the mouth of the 
third creek, as called for in Ma- 
son’s entry, not being in fact 
numerically the third creek 
above the mouth of the Little Mia- 
mi, and there being no satisfac- 
tory proof that it had acquired 
that designation by reputation — 
the claim was pronounced in- 
valid. Id. 162 


. A Statute, for the commence. 
ment of which no time is fixed, 
commences from its date. Mat- 
thews v. Zane, 


164. 211 


. The lands included within the 


24. 


25. 


Zanesville District, by the act 
of Congress of the 3d of March, 
1803, c. 343. s. 6., could not, 
after that date, be sold at the 
Marietta land office. Id. 209 


. The decision of this Court in 


Matthews vy. Zane, 5 Cranch, 92. 
revised and confirmed. Jd. 209 


. A patent is a title from its date, 


and conclusive against all those 
whose rights did not commence 
previous to its emanation. Hoof- 
nugle vy. Anderson. 212. 214 


- Courts of equity consider an 


entry as the commencement of 
title, and will sustain a valid en- 
try against a patent founded on 
a prior defective entry, if is- 
sued after such valid entry was 
made. Id, 214 
But they never sustain an en- 
try made after the date of the 
patent. Id. 215 
The above case attempted to 
be taken out of the general rule 


Vou. VN. 


7 


upon the ground that the equi- 
ty of the party claiming under 
the entry commenced before 
the legal title of the other party 
was consummated. Id. 215 
But the circumstances of the 
casé, and the equity arising out 
of it, were not deemed by the 
Court sufficient to take it out of 
the general rule. Id. 215 


. The owner of asurvey made in 


conformity with his entry, and 
not interfering with any ather 
person’s right, may abandon his 
survey after it has been record- 
ed. Taylor vy. Myers, 23 
The proviso in the act of Con- 
gress of March 2, 1807, c. 76. 
s. 1. which annuls all locatiots 
made on lands previously sur- 
veyed, applies to subsisting sur- 
veys, to those in which an in- 
terest is claimed ; not to 
those which have been aban- 
doned, and in which no - per- 
son has an interest. Jd, 23 


. A question on the validity ofa 


certificate for a settlement right 
in Kentucky, and of the entry 
thereof in the surveyor’s office. 
Crocket vy. Lee, 522 


. It is a settled rule, that the de- 


cree must conform to the alle- 
gations in the pleadings, us well 
as the proofs in the cause. /d.525 


. Therefore, when the question 


is on the validity of a location, 
and neither its vagueness nor its 
certainty are distinctly put Jo 
issue by the pleadings, the tes- 
timony to that point will be dis- 
regarded by this Court; but if 
the merits appear to justify it, 
the cause will be remanded to 
the Court below, with direce 
tions to permit the pleadings to 
be amended. Id. 525 


. The turnpike road stock, paid 


in as a part of the capital of the 
Union Bank of Alexandria, be« 



































































fore its incorporation, became 
the common property of the as- 
sociation, so as to be subject to 
be sold and distributed among 
the members, after the charter, 
which directed, that the capital 
stock should consist of money 
only, was accepted ; and those 
who subscribed the road stock, 
or their assignees, are not en- 
titled to have the same returned 
specifically to them. Holbrook v. 
Union Bank of Alex. 553 


N 
NOTES. 


See Bitits or Excuance, &e. 


a 
PATENT. 


A party cannot entitle himself to 
a patent for more than his own 
invention ; and if the patent be 
for the whole of a machine, he 
can maintain a title to it only 
by establishing thet it is sub- 
stantially new in its structure 
and mode of operation. Evans 
v. Eaton, 356. 428 
If the same combination existed 
before in machines of the same 
nature, up to acertain point, and 
the party’s invention consists in 
adding some new machinery, or 
some improved mode of opera- 
tion, to the old, the patent 
should be limited to such im- 
provement; for if it includes 
the whole machine, it includes 
more than his invention, and 
therefore cannot be supported. 
Id. 430 


. When the patent is for an im- 


provement, the nature and ex- 
tent of the improvement must 
be stated in the specification, 
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5. 





and it is not sufficient that it be 
made out and shown at the trial, 
or established by comparing the 
machine specified in the patent 
with former machines in use. 
Id. 432 


. The former judgment of this 


Court in the same case, (ante, 
yol. III. p. 454.) commented 
on, explained, and confirmed. 
Id. 428 
It is no objection to the compe- 


' tency of a witness in a patent 


1, 


cause that he is sued in another 
action for an infringement of the 
same patent. Evans v. Hettich, 

453. 468 


‘ The 6th section of the patent 


act of 1793, c. 156. which re- 
quires a notice of the special 
matter to be given in evidence 
by the defendant under the ge- 
neral issue, does not include all 
the matters of defence which 
the defendant may be legally 
entitled to make. And where 
the witness was asked, whether 
the machine used by the de- 
fendant was like the model ex- 
hibited in Court of the plaintiff’s 
patented machine, held, that no 
notice was necessary to author- 
ize the inquiry. Id, 469 


PAYMENT. 


A person owing money under 
distinct contracts, has a right to 
upply his payments to which- 


_ever debt he may choose, and 


this power may be exercised 
without any express direction 
given at the time. Tayloe v. 
Sandtford, 13. 19 


. Adirection may be evidenced 


by circumstances, as well as by 
words : and a positive refusal to 
pay one debt, and an acknow- 
ledgment of another, with a de- 











5 


livery of the sum due upon it, 
would be such a circumstance. 
Id. 20 


PRACTICE. 


. This Court will not grant a re- 


hearing in an equity cause, after 
it has been remitted to the 
Court below to carry into effect 
the decree of this Court, ac- 
cording to its mandate. Brow- 
der v. M’ Arthur, 60 


- In cases brought to this Court 


by appeal from the highest 
State Court under the 25th 
Sec. of the Judiciary Act of 
1789, c. 20., this Court is con- 
fined to an examination of the 
right, title, claim, or exemp- 
tion, set up by the party as de- 
pending upon the construction 
of the law or treaty, &c. of the 
United States, under which it is 
setup. Matthewsv. Lane, 206 


- Note on the appellate jurisdic- 


tion of this Court in cases ari- 
sing in the State Courts under 
the constitution, laws, and trea- 
ties of the United States, Note 
a, 206 


. Inconvenient and unnecessary 


practice of spreading the judge’s 
charge in extenso, upon the re- 
cord. Evansv. Eaton, 426 
In real actions, the death of the 
ancestor, without having appear- 
ed to the suit, abates the suit, 
and it cannot be revived and 
prosecated against the heirs of 
the original defendant. Mack- 
er’s heirs ¥. Thomas, 530 


. If the heirs be made parties by 





order of the Court in which the 
suit is brought, and judgment is 
entered against them by default 
for want of a plea, upon a sum- 
mons and count against the 
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original defendant, they may sue 
out a writ of error, and reverse * 


the judgment. Id. 539 
PRESUMPTION. 


See Limitation or Actions, 1, 2. 


PRIZE, 


1. The commission conclusive 
proof of the national character 
of a public ship. The Santissi- 
ma Trinidad, “24, 335 

2. During the existence of the civil 
war between Spain and her 
colonies, and previous to the 
acknowledgment of the indé- 

endence of the latter by the 
nited States, the colonies were | 
deemed by us belligerent na- 
tions, and entitled to all the 
sovereign rights of war against 
their enemy. Id. 337 

3. Our municipal laws do not pro- 
hibit the trade in contraband ar- 
ticles. It is merely subject, by 
the laws of nations, to the pen- 
alty of confiscation, in case of 


capture. dd. 340 
4, In cases of capture, supposed 
to be in violation of our neutrali- 


ty, where the enlistment of men 
within our territory is proved, 
the onus proband: is thrown on 
the claimant to preve that such © 
enlistment was lawful as being 
of the subjects of the state un- 
der whose flag the capture was 
made. Id, 342 
5. The sixth article of the Spanish 
treaty of 1795 only provides 
for the .restitution of Spanish 
ships captured within our juris- 


diction. . Id, 346 
6. Quere, As to the right of expa- 
triation? Id. 347 


7. Supposing such a right to exist, 


































































10. 


1}. 


12. 


13, 


14, 


it cannot be exercised without 
a bona fide change of domicil, 
and can never be asserted as a 
cover for fraud, or to justify a 
crime against the country, or 
any violation of its laws. Id, 
348 
An augmentation of force or il- 
Jegal outfit within the neutral 
territory only affects captures 
made during the cruize for which 
such augmentation or outfit was 
made. fd. 348 
Captures by public ships, as 
well as by privateers, if made 
in violation of our neutrality, 
are subject to restitution. Id. 
350 
Case of the Exchange, 7 Cranch, 
116. distinguished from this 
case. fd. 352 
Quere, How far a condemnation 
as prize in the Court of the cap- 
tor’s country will oust the ju- 
yisdiction of a neutral tribunal, 
proceeding in rem against the 
captured property for viola- 
tion of the neutral jurisdiction ? 
Id, 355 
Such a condemnation will not 
oust the jurisdiction of the neu- 
tral tribunal, which has custody 
ofethe res capta, before its con- 
demnation in the Court of the 
captor, Id. 335 
Prizes made by armed vessels 
which have violated the statutes 
for preserving the neutrality of 
the United States, will be re- 
stored if brought into our ports. 
The Gran Para, 471, 486 
Bot this Court has never deci- 
ded that the offence adheres to 
the vessel] under whatever 
change of circumstances that 
may take place, nor that it can- 
nat be deposited at the termina- 
tion of the cruize, in preparing 
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15. 


16. 


17. 


18. 


19. 


20, 


for which it was committed ; but 
if this termination be merely 
colourable, and the vessel was 
originally equipped with the in- 
tention of being employed on 
the cruize, during which the 
capture was made, the delictum 
is not purged. Id, 487 
A question of fact respecting the 
proprietary interest in prize 
goods, captured by an armed 
vessel fitted out in violation of 
the statutes of neutrality of the 
United States. Restitution to 
the original Spanish owners des 
creed. Id. 490 
This Court will restore to the 
former owners property captu- 
red in vielation of the neuatrali- 
ty of the United States, where 
it is claimed by the original 
wrong-doer, though it may have 
come back to his possession after 
a regular condemnation as prize, 
The Arrogante Barcelones, 496, 

518 
Quere, How far a condemnation 
would protect the title of a third 
person, being a bona fide pur- 
chaser, without notice, in such 
acase? Id. 519 
In cases where a condemnatiqn 
is relied on, the libel as well as 
the sentence must he pradaced. 
The Nereyda, Note a, 519 
In such cases, the claimant must 
show by competent evidence 
that he was a bona fide pur- 
chaser for a valuable considera- 
tion. Ud. 519 
A question of fact upon the bona 
fides of an alleged sale of Portu- 
guese ships, and their cargoes, 
which had been captured in 
violation of our neutrality, Res- 
titution to the original owners 
decreed. The Monte Allegre, 
$20 











ee 











INDEX. 629 


Ss STATUTES OF VIRGINIA. 
SALE. See Locat Law. 
See Cuancery, 1, 2, 3, 4, 6. STATUTES, CONSTRUCTION 


STATUTES OF CONNECTICUT. 
See Locat Law, 7. 


See ADMIRALTY. 


T 
piste > sir—oaea TREATY. 
Construction of the British treaties 
See Locat. Law, 7. of 1783, and 1794, as to titles to 
STATUTES OF NORTH-CARO- land. Blight’s lessee v. Rochester, 
LINA, at 


See Auten, 1, 2, 3, 4, 5. 
See Locat Law. Prize, 5. 





